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RULING

PARKER, J:

[1] In this application the®land 2¢ applicants appear in person; and tfeagplicant

swore to and filed the founding affidavit in suppof the application. | note that there is



no confirmatory affidavit by the"2 applicant. | take it that thé2applicant is in common

cause with the*lapplicant.

[2] At the commencement of the hearing Mr. Geier tlee ' and 2¢ respondents

raised two pointsn limine. All the two points converge on the point tha #pplication is

not properly before this Court in terms of the velet Practice Directive issued by the
Judge-President. For instance, the certificatargéncy filed by the applicants does not
comply with Practice Directive 1/2007. Additionglithe application is in breach of the
Practice Directive 1/2002 because the applicatias ot been set down in the normal
course pertaining to urgent applications. In slaxording to Mr. Geier, the matter has

been enrolled irregularly and therefore it musstsack off the roll with costs.

[3] Mr. Philander for the 8 respondent took the view that the applicants hetemet
the requirements of urgency in terms of the RufeSaurt and therefore the matter should
be heard not on urgent basis but in the ordinatys® So, he argued, the matter should

be struck off the roll with costs.

[4] Mr. Christian submitted that as an ordinaryzeh bringing the application to this
Court, he followed the Rules of Court not the HeacDirectives. The reason, according to
him, is that it is the Rules that have been gadetend therefore known to him.

Consequently, according to him, he is only famwiéth the Rules.

[5] With respect, Mr. Christian’s submission is megll founded. In terms of our law,
particularly in terms of the High Court Act, 199Qdathe Rules of Court made thereunder,
the Judge-President is responsible for ensuringotbper despatch and business of this

Court. In that capacity he or she is entitledssue Directives that conduce to the proper



despatch and conduct of the business of this Csaropng as a Directive he or she issues
is not offensive of the High Court Act, 1990, thal& of Court, and, indeed, any written
law. In short, a litigant who acts in contraventiaf any Practice Directive does so at his
or her own peril. Thus, this Court cannot condsoenething done in violation of a
Practice Directive where no good and acceptabldaaation has been given for such

infraction, as it is the case in the present mattte

[6] | agree with Mr. Geier that as the applicardjsplication stand, it is not properly
before this Court. It therefore falls to be strudk on this ground alone, namely that it is
offensive of the relevant Practice Directives issbg the Judge-President and no good or

acceptable explanation has been forthcoming fobtaach.

[7] But, for completeness and to deal with Mr. Ghan’s confident reliance on the
Rules of Court, | think | must also deal with MhiRnder’s submission that the applicants
have not met the requirements necessary for thenigeaf a matter on urgent basis in

terms of rule 6 (12) (b) of the Rules of Court.

[8] In terms of rule 6 (12) (b) of the Rules of @bthe applicant must in his or her
founding affidavit set out explicitly the circumataes on which he or she relies to render
the matter urgent and the reasons why he or siasthat he or she cannot be afforded
substantial relief at a hearing in due course,inehe ordinary course. Thus, for the

applicants to succeed, they must meet these tworesgents.

[9] In paragraph 46 of the founding affidavit byeti™ applicant, the first applicant

purports to give reasons why in his view the matearrgent and therefore must be heard

! ErasmusSuperior Court Practice: p. B1-56A and the cases cited.



on urgent basis. In three of the four sub-pardway paragraph 46, he merely recounts
why in his opinion the management of the first mtent is not functioning lawfully and
why the first respondent’s board of trustees igsteéd with bad things, including conflict
of interest and reasonable suspicion of bias, amgdtive board is not properly constituted.
| must say these cannot constitute circumstanceterang the matter to be heard on urgent

basis. This Court is not a regulatory agencyfistiiutions like the % respondent.

[10] Then in the remaining sub-paragraph of thel garagraph 46, the applicants aver
that they have a statutory right to refer the mmattbearbitration “which”, according to
them, “in itself is sufficient for urgency.” Thigpo, cannot on any interpretation and
application of rule 6 (12) (b) of the Rules congst circumstances rendering the matter
urgent. If the applicants have, as they say, &utsty right to refer the matter to

arbitration, they do not need this Court’'s promgtam propulsion to do so.

[11] The result is that the applicants have nothwhe greatest respect, given any single
reason in the founding affidavit why they claim tthlaey cannot be afforded substantial

relief at a hearing in due course.

[12] It follows that the applicants’ applicationaththis Court should condone their non-
compliance with the Rules of Court and hear thetenain urgent basis cannot succeed.
They have not met the two requirements under ru(@26(b) of the Rules. Having so

decided, it is not necessary for me to deal with@ther point.

[13] For all the above, the applicants’ applicatisrefused on the grounds that they

have not met the requirements of rule 6 (12) (bjhefRules of Court and they have also

2 Mangala v Mangala 1967 (2) SA 415Salt v Smith 1991 (2) SA 186 (Nm).



not followed the relevant Practice Directives foe tenrolling of urgent applications and
have not given any good and acceptable explan&iotheir failure to follow the relevant

Practice Directives.

[14] | agree with Mr. Geier that the striking frotihe roll of this application does not
close the door in the face of the applicants. Tdeay, if so advised, pursue this matter by

following the proper procedure.

[15] There remains the matter of costs. | think B a proper case where costs should

follow the event. It is therefore ordered as foko

1 The applicants shall jointly and severally pay saost the £ 2" and &
1) pp jointly y pay

respondents.

(2)  The applicants must pay the respondents’ costgd¢iiey can proceed in

the ordinary course in respect of this matter.

Parker, J
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