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PARKER, J.

[1] In this matter application is made, on noticenaootion, by the Wilotzkasbaken

Home Owners Association (1st applicant) and Mr.rikéicNamara (2 applicant). The

first applicant is a voluntary association whosenthers are lessees of some 104 of the



110 sites in the small fishing and holiday resér\otzkasbaken, situated at some 35 km

north of Swakopmund on the Namibian coast (Wlothk#en). The % applicant has legal

personality and, therefore, an identity separatmfits members’. The"2applicant is one

of the members of the™lapplicant and a lessee of one of the sites atAkésbaken and

past chairperson of thé'applicant.

[2] In the present application the applicants hpreeyed for an order in the following

terms:

(€

)

That the forms and service as prescribed by thedRofl Court be dispensed with and that

this application be heard as a matter of urgengoaseemplated by Rule 6 (12).

Issuing a rulenisi, returnable on Friday, 28 September 2007 at 10ls@0ing upon

respondents or any other interested parties to gfaage why an order in the following

terms should not be granted;

2.1)

2.2)

(2.3)

(2.4)

That the first respondent be directed to complyhwiite terms and provisions of
the agreement of settlement concluded between caopéi and first to third
respondents on 10 November 2006 and made an ofdke @bove Honourable
Court on 20 November 2006 under case number (P382B00, annexure “B” to

the founding affidavit of Martin Moeller in this rtiar;

That the first respondent be interdicted and restthfrom leasing erven in the
Wiotzkasbaken settlement pursuant to its invitabb20 July 2007, annexure “F”

to the founding affidavit or a similar such invitat to that effect;

Save as authorised by annexure “B” aforesaid amjesuthereto, that the first
respondent be interdicted and restrained from gagir advertising an intention
to do so, erven in accordance with the layout pEmexure “C” to the said
affidavit, until it has been amended and the towmghnoclaimed, which would

give rise to the establishment of those erven;

Save as authorized by annexure “B” aforesaid argesti thereto, that first
respondent is interdicted and restrained from tepgie erven to be established
upon proclamation of the township of Wlotzkasbakgrreason of its agreement

to sell same, as set out in annexure “B”;



)
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(2.5) That first respondent shall pay the applicantstgasnd in the event of any of the
other respondents or parties opposing this appicaguch respondents shall pay
applicants’ costs jointly and severally with firsspondent;

(2.6)  Grant such further or alternative relief as the loable Court may deem fit.

That the relief sought in prayers 2.1 to Zdpra shall operate as an interim interdict,

pending the return day of the said ralsi.

Further or alternative relief.

[3] It is important to step back to six or so yeago when the applicants brought a

review application to this Court on 26 June 200Lhe review application was finally

settled in November 2006, after, what Mr. Smuts, tfee applicants, referred to in his

submission as “protracted negotiations”. Thus10rNovember 2006 the parties reached

an Agreement of Settlement (the 2006 Agreementfemms that follow, hereunder.

Weightily significant is that the parties agreedttthe 2006 Agreement must be made an

Order of this Court.

[4] Pursuant to such term, the 2006 Agreement wadenan Order of this Court on 20

November 2006. These are the terms of that Agraeme

The parties hereto have reached a settlement ifolleeving terms which they agree will be made

an order of court:

(€

)

®)

The applicants withdraw their application on thesibaset out hereafter and each party

bears their own costs.

The applicants record that they support the estafiént of a township for Wlotzkasbaken
and the parties agree that all erven situated aitAkésbaken will be sold upon the

applicants having withdrawn their application.

The applicants record that they accept the proptmedship layout of 258 erven (drawing
No. W97007/BT/FIG9) subject to the following:



4) The Wilotzkasbaken Home Owners Association and émbers have a pre-emptive right
in respect of the erven upon which their structuaess located, at purchase prices to be
determined by the Erongo Regional Council in coajiam with the Minister of Regional,
Local Government and Housing at the upset pricesvézant erven (determined in
accordance with the standard or usual practiceptaddy the local authorities in Namibia
for determining such prices) for the purposes dfliguauctions or tendering processes a
required by the Local Authorities Act, and as agrepon in terms of the Agreement of
Settlement concluded during November 2000, whichs aiready made an order of court;

and

(5) The parties agree that the lease agreements eliméodoly and between thé' Applicants’
members and the"2respondent will be renewed on an annual basi$ dati of exercise
of the right of pre-emption by the WIlotzkasbakennt¢o Owners Association and its
members in accordance with clauses 4 and 6 ofAisement, subject to the terms and
conditions as contained in the standard lease agneteof the Erongo Regional Council at

the time; and

(6) The pre-emptive rights of the Wlotzkasbaken Homenéw Association and its members
referred to in clause 4 above, shall be exercisedhb WIlotzkasbaken Home Owners
Association and its members within 90 (ninety) dafter receipt of written notification of

the purchase price payable.

[5] The earlier Settlement Agreement referred tcClause 4 of the 2006 Agreement
was concluded on 6 November 2000 (the 2000 AgreBmemd was made an Order of the

Court the same day. The 2000 Agreement provides:

1. The applicants withdraw the application on thsib set out hereafter and each party bears
their own costs save that the costs as betweeapghiecants and first and third respondents

are reserved for determination.
2. The applicants record that they support thebistanent of a township for Wlotzkasbaken.

3. The respondents agree that the first applican€mbers will have the right to pre-emption
in respect of such members’ site remaining afterfihal proclamation of a township and
on which such members’ dwelling is situated at pase prices to be determined by the
second respondent in conjunction with first respgoricat the upset prices for vacant erven
(determined in accordance with the standard oalymactices adopted by local authorities

in Namibia for determining such prices) for the gmse of a public auction or tendering



process as required by the Local Authorities Actaspect of the sale of the sites of the

township to be established, should second responelgolve to sell same.

[6] The notice of motion in the present matter iled with the Court on 6 August
2007, and the matter began its life as an urgeplicgion, but pursuant to an interim
agreement between the applicants and thee$pondent, which was by the consent the
parties thereto made an Order of this Court on L§ust 2007, the issue of urgency then
fell away. Apart from the item about urgency ahd bther items concerning procedural
matters, a substantive item was that the partiesedgthat “First respondent shall desist
from leasing erven at Wlotzkasbaken settlementggixthose erven in respect of which
the ' applicant and its members have pre-emptive aneéwah rights) until final
determination of this application”. The parentheftiwords are necessary to ensure that the

lease in respect of thé' applicant and its members continued on renewasbas

[7] | must say at this juncture that, in my opinidhere are no insoluble genuine and
relevant disputes of facts. | now proceed to camsile challenge respectitmrus standi
mounted by the *irespondent. The®Irespondent’s challenge goes like this: In tie 1
applicant’s founding affidavit, Mr. Moeller, who pesed to the affidavit on behalf of the
1% applicant, states that he is the duly electedrpheson of the $lapplicant, and that he
was duly authorized by thé'Bpplicant to bring the application on its behaifl 4o depose
to the founding affidavit. The founding affidavitas attested on 6 August 2007. THe 1
respondent denies that Mr. Moeller was duly eleate@hairperson and duly authorised by
the ' applicant to bring the application on its behafidato depose to the founding
affidavit on behalf of the *1applicant. The *lrespondent denies further that Mr. Moeller
is a tenant of Wlotzkasbaken because there iscmden the ' respondent’s possession,
showing that there is a lease agreement betweefthespondent and Mr. Moeller. In

sum, the I respondent denies Mr. Moeller’s authority to resera the T applicant.



[8] Mr. Moeller concedes that he has not enteréal amy lease agreement but that he is
a co-tenant of Wlotzkasbaken in virtue of the thett his wife is the lessee, but he pays the
rent for the lease. To a replying affidavit dembde by him, Mr. Moeller annexes a
resolution taken on®1August 2007 indicating his authority to represtat £ applicant
and to depose to the affidavit on its behalf. Buhis submission, Mr. Oosthuizen says,
that is not good enough; and that since the rasolwwas not annexed to the founding
affidavit, Mr. Moeller's attempt to rectify thatifare must be ejected. Mr. Oosthuizen
says, “It istrite that an applicant such as th& Applicant and its deponent should show
their authority in the founding papers.” In sugpof his contention, Mr. Oosthuizen
referred to me the following South African casktall (Cape) (Pty) Ltd v Merino Ko-
operasie BpKL957 (2) SA 347 (CPD) at 351D-Wijrector of Hospital Services v Mistry

1979 (1) SA 739 (A)Riddle v RiddIeL956 (2) SA 739 (C)).

[9] In addition, Mr. Oosthuizen submitted that ierrhs of the ¥ applicant’s
Constitution, membership of the® lapplicant is “restricted” to tenants; that onlyeth
committee of the $Lapplicant can grant membership subsequent to glicagion made by

a candidate; that Mr. Moeller only makes a baldestent that he is a member of thé 1
applicant; and that is not sufficient. Mr. Oositen then goes on to employ this syllogism:
Mr. Moeller is not a member of the' lapplicant; he could not have been elected as a
committee member; and he could not have been diastehairperson of thé' applicant;

ergo, he could not represent th& dpplicant and depose to the affidavit on its biehal

[10] Mr. Smuts submitted that Mr. Oosthuizen’s sigsion on the point is not well
founded. He says the three South African casesotaassist the *1lrespondent in its
challenge; and that the’ fespondent’s counsel’'s argument is based on a fatsmise,

namely, that it is “trite” that the*1applicant and Mr. Moeller should have annexed the



resolution to the founding affidavit and not later to the replying affidavit. In support of
this submission Mr. Smuts referred to @euth West Africa National Union v Tjozongoro
and Others1985 (1) SA 368Ganes and Another v Telecom Namibia 12004 (3) SA

615; Pretoria City Council v Meerlust Investments @62 (1) SA 321.

[11] The golden thread that runs trough these ¢asaging fromMall (Cape) Pty Ltd
supra is set out succinctly in the following passager, Strydom, J (as he then was) from

Tjozongoro and Othersupra at 381E:

In all these cases (i.e. cases the learned judgered to) the Courts concluded that in motion
proceedings by an artificial person, although pnidé is not always necessary to attach to the
application the resolution authorizing the instiintof proceedings and that a deponent’s allegation

that he was duly authorized would suffice in theaize of a challenge to his authority.

[12] Thus, fromTjozongoro and Otherst seems to me clear that where such authority
is challenged, there is no rule of practice premgnthe deponent from proving such of his
or her authority by annexing the resolution ausiing the institution of proceedings to his
or her replying affidavit. If a deponent did thag or she was not extending the issue by
raising new matters in the replying affidavit, as. MDosthuizen appears to argue. That
being the case, | do not thifikrector of Hospital Services v Mistrgupra is of any real
assistance on the point under consideration. Bwaréty of reasoningRiddle v Riddle,

supra too, cannot assist the Court in determining fisee at hand.

[13] To the principle inTjozongoro and Othersuprg should be added the principle in

Ganes and Anothesupra, in the following passages at 615G-H:

In the founding affidavit filed on behalf of thesppondent Hanke said that he was duly authorized to
depose to the affidavit. In his answering affidake first appellant stated that he had no knogded
as to whether Hanke was duly authorized to deposthe founding affidavit on behalf of the
respondent, and he did not admit that Hanke wasigwrized and that he put the respondent to the
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proof thereof. In my view, it is irrelevant whethdanke had been authorised to depose to the
founding affidavit. The deponent to an affidavitmotion proceedings need not be authorized by
the party concerned to depose to the affidavit.is Ithe institution of the proceedings and the

prosecution thereof which must be authorised.

[14] | respectfully adopt the dicta iBanes and Anothesupra and Tjozongoro and
Others supra as correct statements of the law in support efdabnclusion | have made

above on he point.

[15] Indeed, it must be remembered that all that fhrespondent’s Constitution says
about membership is, “Each tenant shalebétledto be a member of the Associatiofi' (1
respondent).” | do not, with respect, agree with. I@osthuizen that membership is
“restricted” to tenants: the Constitution does say that. “Restricted” means “confined
(to)” or “limited (to)” (Concise Oxford Dictionaryld" ed.) “Entitled” means to have “a
right” to or have “a just claim” toilfid.) “Restricted” and “entitled” are, therefore, in my
opinion, not synonymous. Thus, if th& fespondent has extended membership to a co-
tenant like Mr. Moeller, who may not be “entitletf become a member, | do not think it
is within the province of this Court to questiore i applicant’s decision on the matter;

and | do not find that to be offensive of tHeréspondent’s Constitution.

[16] In any case, it must be remembered that Mreldo does not say, | am the
chairperson of the®1applicant and so, therefore, | am authorized tey Thapplicant to
bring this application on its behalf and to deptsthis affidavit on its behalf. The fact of
being chairperson is separate from the fact of¢pauthorized to bring the application and
to depose to the affidavit. As Mr. Smuts correctlybmitted, affidavit constitutes
evidence, and the®*lapplicant's Committee could have authorised anybatio was

familiar with the facts to depose to the affidaitbehalf of the $tapplicant.
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[17] The result is that | am satisfied that thetitnfon of the proceedings and the
prosecution thereof have been authorized by trepplicant, acting through its Committee
in term of Clause 6.7 of thé'hpplicant’s Constitution. It follows that th& fespondent’s

challenge orocus standfails.

[18] | pass to deal with the merits of the presmpglication. The pith and marrow of the
application is that, in sum, the applicants seeértimrce the Court Order of 20 November
2006, incorporating the 2006 Agreement: the terfrthat Agreement is set ourt extenso

above. Therefore, logically, it is to the intemjateon and application of the 2006

Agreement that | must address myself.

[19] As I see it, despite the fact that this caas heen argued extensively and | have
been referred to quite a number of authoritiesmin view, it falls within an extremely
short and narrow compass. It is this: what does2b06 Agreement, read with the 2000

Agreement, say?

[20] Mr. Smuts submitted that the essence of tha@iegnt’'s application is rooted in
upholding the principle of rule of law, which finégpression in Article 1 of the Namibian
Constitution. In short, he argued, there is the628@reement, which was elevated to the
status of a Court Order, and the rule of law expeicat Court Orders be obeyed. The
second fundamental premise on which the applicagiands is the well-tested principle of
pacta sunt servandavhich requires that contracts must be enforcettig§ie, The Law of
Contract in South Africas™ ed.: p. 199Barkhuizen v Napie2005 (5) SA 323 at 341B-D)
Mr. Oosthuizen submits that thé' flespondent differs with the applicants’ categdiiza
that the application has its roots in, and is dedcat, upholding the rule of law: the
categorization is an oversimplification, he safut he does not deal with the principle of

pacta sunt servanda
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[21] In this connection, Mr. Oosthuizen submittéattin dealing with this matter the
Court must bear in mind that the 2006 Agreemenbriparates the 2000 Agreement. |
respectfully agree with Mr. Oosthuizen; and | novogeed to interpret and apply the
relevant provisions of the two Agreements, beaiimgnind that the latter Agreement

incorporates the former Agreement.

[22] Applying the golden rule of construction (38eopers & Lybrandl995 (3) SA 761
at 76 7E-768E) (and both counsel agree that thtaeigterpretational approach that should
apply), the words “in respect of the sale of thessiof the township to be established,
shouldsecond respondent (now fespondent) resolve to sell same” (in Clause thef
2000 Agreement) means the sites will be dblthe 2% respondent (nowSirespondent)
resolves to sell them. In contradistinction to 2800 Agreement, the 2006 Agreement
provides in material parts in Clause 2 thereofe“farties agree thatl erven ...will be

sold.”

[23] Juxtapose, as | do, the aforementioned prowign the 2000 Agreement with the
aforementioned provision in the 2006 Agreement thag can, and they should, since the
latter Agreement incorporates the former Agreememnd the following interpretation
irrefragably emerges, considering, as | say, thertextuality of the two Agreements: in
November 2000 the parties agreed that the ervendwarisoldonly if the 2° respondent
(now the %' respondent) resolves. Thus, in the 2000 Agreemiet sale was not
categorical, and it was conditional, iiethe 2° respondent (i.e.*lrespondent) resolved.
Six years later, the language changedatbthe erven will be sold Thus, in November
2006, the parties agreed — categorically and untiondlly — thatall the ervenwill be

sold; the sale ofll the erven is, therefore, no longer conditionalrupiee £' respondent
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resolving: it will be done and it must be donejmg opinion, within a reasonable time if

the 2006 Agreement was to have meaning and prdfeet.e

[24] It follows that | do not, with respect, accet. Oosthuizen’s submission that the
applicants have no justiciable interest in whatdlés “this residential group of erven”, i.e.
those that the *1applicant’'s members do not have pre-emptive andwability right in
respect thereof, i.e. about 148 sites. The appkcgusticiable right arises out of the
enforceable 2006 Agreement tlzatortiori was made an Order of this Court; and, as | say,
that Agreement says plainly and unambiguously ‘thitthe erven will be sold” — all, not
some, of them. And if the applicants have notiteat something else is being done to

some of the erven, | think the applicants have ardy a justiciable interest but also a

protectable and justiciable right in what happensdt only the 110 but the 148 engre.

‘the all’) in terms of the 2006 Agreement.

[25] By placing the advert in the 20 July 2007 &ssaf The Market Place/Die Mark
(Annex “F” to the 1' applicant’s founding Affidavit), the®lapplicant crossed the Rubicon
in its intention to breach of the 2006 Agreement &m disobey the Court Order of 20

November 2006.

[26] On this point, Ms Machaka, for thé“2and & respondents, submitted that the
advert did not violate s. 28 (1) (j) of the Regib@auncils Act, 1992 (Act 22 of 1992) (the
Regional Councils Act) because th&érgspondent would have to seek the approval of the
Minister (i.e. Minister of Local Government and Hing) should the*irespondent decide

to lease to those who had responded to the adwdrivhose offer had been accepted by

the £'respondent. Section 28 of the Regional Counailsphovides in material parts:
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D) In addition to the powers conferred upon aaegi council by Article 108 of the Namibian

Constitution or any other provision of this Actreggional council shall have the power —

0] with the approval in writing of the Minister gviously obtained in general or in
every particular case and subject to such conditidrany, as may be determined

by him or her —

(i) to acquire or hire, or hypothecate, let, sell aiherwise dispose of

immovable property or any right in respect of imrable property.

[27] From the answers to my questions | got from Machaka, | gather that what
counsel is saying is this: it is too early in treeydor the applicants to approach the Court
when the advert in itself does not offend s. 28 ({)Lpf the Regional Councils Act. It
seems to me Ms Machaka raises the question ofiatticy breach. IrfPonisamy and
Another v Versailles Estates (Pty) L1873 (1) SA 372 (A) at 387B the following passage
from the judgement of Devlin, J dniversal Cargo Carriers Corporation v Citafl957)

2 QB 401 at 436 is cited with approval:

A renunciation can be made either by words or bydoet, provided it is clearly made. It is often
put that the party renunciating must ‘evince arerntion’ not to go on with the contract. The
intention can be evinced either by conduct. Tls¢ &€& whether an intention is sufficiently evinced
by conduct is whether the party renunciating hascaim such a way as to lead a reasonable person

to the conclusion that he does not intend to fhiSl part of the contract.

As Jansen, JA observed Tuckers Land Development Corporation v Hol@80 (1) SA
645 (A) at 653E, the test propoundedGitati; supra is both practical and fair; and |

respectfully adopt it in this judgment.

[28] Thus, in the instant case the question thiearis, therefore, this: has th& 1
respondent acted in such a way as to lead a reasoperson to the conclusion that the 1
respondent does not intend to fulfil its part cf 2006 Agreement, if regard is hard to the

principle that the “reasonable person” must be edam the position of the applicants
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(Hovis supra at 653F)? In casy | must take account of the fact thatrespondent has
failed to get Wlotzkasbaken proclaimed as a towmslithin a reasonable time in order to
implement the relevant provision of the 2006 AgreamEven by the®irespondent’s own
evidence (given on its behalf by the sole membehefd" respondent) the process should
take between eight and 12 months to complete; Mno8, for the applicants, pegs the
period at not more than three months. Then eighiths after the conclusion of the 2006
Agreement, the *lrespondent posted the aforementioned telltalerad¥om these facts,

| have no difficulty in rejecting Ms Machaka’s argant because it is not well-founded. |
accept the applicants’ contention that they haveecto the reasonable conclusion that the
1% respondent does not intend to fulfil its partlvé 2006 Agreement, and, therefore, they

have approached this Court for relief. | do notlftheir contention amiss or unreasonable.

[29] For all the above, in my opinion, the corr@derpretation and application of the
relevant part of Clause 2 of the 2006 Agreemeiaid reith the relevant part of Clause 3 of
the 2000 Agreement, is this: the parties agreed #flathe 258 erven situated at
Wilotzkasbakerwill be soldafter the establishment of a township for Wlotdedsen. | do

not think the respondents can quarrel with thisrprtetation, considering Ms Machaka’s
submission treated previously and Mr. Oosthuizenibmission in the next succeeding

paragraph. But that is not the end of the matter.

[30] On behalf of the i respondent, Mr. Oosthuizen submitted that therakmind
decisive issue for consideration is whether tfierdspondent’s statutory power and
discretion to lease the erven situated at Wlotzidash, apart from and excluding those
erven in respect of which thé applicant’s members have pre-emptive and rendyfats;

may be fettered by the 2006 Agreement.
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[31] Mr. Oosthuizen’s submission calls for an inguinto the applicability of the
general principle of contractual fetters on disoretor the rule of ‘no fettering of
discretion’. The general principle is that “anfarity may not by contract fetter itself so
as to disable itself from exercising its discretem required by law (Wade and Forsyth,
Administrative Law by Sir William Wad&" ed.: p. 366).” (See also de Smih al,
Principles of Judicial RevienChapter 10; BaxteAdministrative Lawpp. 419-424.) The
general principle has been stated, developed dimkedein a number of cases, eAyr
Harbour Trustees v Oswal@1883) 8 App Cas 623Denman Ltd v Westminster
Corporation [1906] 1 Ch. 464 (CA)Birkdale District Electric Supply Co v Southport
Corporation [1926] AC 355;Stourcliffe Estates Co Ltd v Corporation of Bourioeih
[1910] 2 Ch. 12 (CA)Rederiaktiebolaget ‘Amphitrite’ v The Kif$921] 3 KB 500;Sachs

v Donges NQL950 (2) SA 265 (A)Waterfalls Town Management Board v Minister of
Housing 1957 (1) SA 336 (SR)Regina v Hammersmith and Fulham London Borough
Council, Ex parte Beddowd$987] 1 KB 1050 (CA);Fellner v Minister of the Interior
1954 (4) SA 523 (A) 1993 (A)Rresident of the Republic of South Africa and Ggher
South African Rugby Football Union and Otheg00 (1) SA 1 (CC)Dowty Boulton Paul
Ltd v Wolverhampton Corporatidi971] 2 All ER 277 (Ch D)Rapholo v State President

and Others1993 (1) SA 680 TPD at 69Barkhuizen v Napie2007 (5) SA 323 (CC)).

[32] In my view the general principle is as refinedd succinctly set out in the
following passage fronBirkdale District Electricity Co Ltd suprg at 364,per Lord

Birkenhead:

... (it is the) well-established principle of law,athif a person or public body is entrusted by the
Legislature with certain powers and duties expyesslimplied for public purposes, those persons
or bodies cannot divest themselves of these poaretduties. They cannot enter into any contract

or take any action incompatible with the due exseraf their powers or the discharge of their duties
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[33] All the authorities adumbrated above stateaxity the general principle but only a
handful of them are directly in point and aproposthie facts of the present case. For
instance, theAmphitrite case,suprg which was approved irBsachs suprg concerns
English Crown prerogative powers; aBdchsconcerns the power of the Crown to revoke
a passport, an&ellner, supra the Crown’s power not to renew a passport. \\afatut
Waterfalls Town Management Boalpra which is referred to in thAmphitrite case,
Sachs andFellner? In Waterfalls Town Management Boafdurray, CJ found (at 342B-
C) that there was no evidence that the respondaristdr of Housing granted a servitudal
right, and it was even uncertain whether the sadeitwas intended for the benefit of the
applicant Board; but, more important, the Courtéhfieund that the Board had a political,
not a judicial, remedy. It follows that this casay, is not much of assistance, considering

the facts of the matter at hand.

[34] From the relevant authorities, | form the apm that before this Court can
conclude that the implementation or enforcemerthef2006 Agreement is incompatible
with the due exercise of thé' tespondent’s powers or the discharge of its dutiesust
answer two immensely crucial questions. First, i respondent possess the macro-
authority to enter into the Agreement? In otherrdgp was the concluding of that
Agreementultra vires the ' respondent? This overall issue is essentially@stion of
legality, as Mr. Smuts correctly submitted. Baxtet it neatly thus in hisdministrative

Law, supra p. 421:

There is no need to elevate the principle to seel$ of mysticism, it is simply an expression of
the principle of legality in the failure to exereisonferred powers constitutes an abdication df tha
power, which is not in the public interest. l&isin to the principle that no one may waive a right
power which has been enacted for the public benefit

In other words, a public authority like the® tespondent “offends against legality by

failing to use its powers in the way they were muted, namely, to employ and to utilize
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the discretion conferred upon it” (de Smitkt al, Principles of Judicial Revievsupra p.
395). (See alsStourcliffe Estates Co Ltduprg at 18, 22Ex parte Beddowesupra at
1064E.) Second, this large and fundamental is§legality leads to the micro-issue: the
micro-issue raises a question of public policy.e T8sue of public policy was canvassed by

Mr. Oosthuizen.

[35] It seems to be clear and incontrovertible timatoncluding the 2006 Agreement
(and, indeed the 2000 Agreement) tierdspondent did not acditra vires As a juristic

person the % respondent has the power to enter into contraatessary for the exercise of
its powers and the performance of its functionse,(seg. the prohibitions regarding
contracts a regional council enters into or hagrent into under s. 16 of the Regional

Councils Act).

[36] In Ex parte Beddowesupra Sir Denys Buckley of the Court of Appeal made the
following pithy observation on the application dietrule of ‘no fettering of discretion’

thus:

| am clearly of the opinion that, if a statutorytkarity acting in good faith in the proper and
reasonable exercise of its statutory powers themegfeclude the authority from exercising some
other statutory power, or from exercising its diatyl powers in some other way, cannot constitute
an impermissible fetter on its powers. Any oth@w would involve that the doctrine against
fettering would itself involve a fetter on the aotity’s capacity to exercise its powers properlyg an
reasonably as it thinks fit from time to time. So,my view, the decision of the present case
depends primarily upon whether the council wasngcproperly and reasonably in proposing to

covenant with Barratts in the terms of the secatddule covenants.

| respectfully adopt Sir Denys’s dictum as a cdrstatement of the application of the rule,
as now developed and refined. Indeed, in my viéat dictum conduces to the principle

of pactasunt servandawhich as Ngcobo, J stated in the South AfricamsZitutional
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Court case oBarkhuizensupra is informed by the Constitution. The learnedghudf the

Constitutional Court observed at 341B-C:

... public policy, as informed by the Constitutioequires in general that parties should comply
with contractual obligations that have been fresig voluntarily undertaken. This consideration is
expressed in the maxipacta sunt servandavhich, as the Supreme Court of Appeal has regbate
noted (e.gBrisley v Drotsky2002 (4) SA 1 (SCA)) gives effect to the centrahstitutional values
of freedom and dignity. Self-autonomy, or the it¥pito regulate one’s own affairs, even to one’s
own detriment, is the very essence of freedom awitiahpart of dignity. The extent to which the
contract was freely and voluntarily concluded isacly a vital factor as it will determine the weigh

that should be afforded to the values of freedothdignity.

In my view, the constitutional principle enunciategdNgcobo, J ilBarkhuizermust apply

with equal force to Namibia’s constitutional milieu

[37] For all the above, | find that regarding bdile macro-question of legality and the
micro-question of policy, the®1respondent has no legal leg to stand on to retfusee
bound by the 2006 Agreement and to act in a matagfrustrates the implementation of
the 2006 Agreement in a reasonable time. In mwyvia concluding that Agreement, the
1%' respondent acted in good faith in the proper madonable exercise of its statutory
powers under the Regional Councils Act: the faet tine obligation to sekll the 258
erven may thereafter preclude the respondent from exercising its statutory power in
some other way (e.g. by leasing some of the 258renv the interim, i.e. before the sale)
cannot constitute impermissible fetter on its poweder s. 28 of the Regional Councils
Act, or any statutory provision for that matter.l\®&g on authority inCommissioners of
Crown Lands v Paggl960] 2 QB 274 (CA) at 293er Devlin, J, Professor Wade wrote

(in Administrative Law5" ed.: p. 339):

It would be quite wrong to conclude that a publitherity can “escape from any contract which it
finds disadvantageous by saying that it never psethito act otherwise than for the public good”
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There will often be situations where a public autlyanust be at liberty to bind itself for the very

purpose of exercising its powers effectively.

[38] Thus, in my view, the *tespondent cannot escape its obligation under 006 2
Agreement because it finds it disadvantageous. Alally what marks the present case
most distinctively is the fact that the 2006 Agreesim(like the 2000 Agreement) was made
an Order of this Court: this is superlatively sfgreint. The 2006 Agreement between the
parties who are also parties to the proceedingsrédhe Court approached the Court to
make their Agreement an Order of the Court; amdust be remembered, the parties were
legally represented in both the drawing up of thgteement and in the application to
make it an Order of the Court. In practice, in opynion, what the %t respondent is asking
the Court to do is to rule against its own Ord&hat, this Court cannot do, in the absence

of an application before it.

[39] Inthe way | have interpreted and applied2086 Agreement (as influenced by the
interpretation of the 2000 Agreement) and consiggeithe conclusion | have reached
concerning the applicability of the rule of ‘notiing of discretion’ to the present case, |
cannot, with the greatest deference, accept theedpondent’s contention that they are
entitled to do what they wish to the sites overchhihe £ applicant's members have no
pre-emptive and renewable rights, e.g. lease thefiord selling them at an indefinite time

in the future.

[40] One should also not lose sight of this exfditof bad faith on the part of thé'1
respondent. The 2006 Agreement was concluded oNadW@mber 2006 and made an
Order of the Court on 20 November 2006, as afodesd@he f' respondent’s evidence is
that the proclamation of Wlotzkasbaken as a townshienable the Council to “sell all”

the 258 erven will take between eight and 12 momthsomplete. Some eight months
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after the 2006 Agreement was made an order of thatCthe i’ respondent decides to put
on hold (put on hold it is, in my view, becauseading to £' applicant the proclamation
of Wlotzkasbaken as a township is not a priorikg process which was to be completed in
four months’ time from July 2007 (by the' tespondent’s own reckoning) when they
placed the advert to lease the remainder of thee?&8n, i.e. the 148 or so sites THe 1
respondent’s conduct amounts to hiding behind the of ‘no fetter of discretion’ and
‘public policy’ to frustrate the implementation die 2006 Agreement, which as | have
held, binds the %1 respondent. This, to my mind, is an attempt tdemmine the 2006
Agreement; and | do not think this Court shoulddieéhe f' respondent a hand in doing
what is wrong and inequitable; if it did that, Beurt would be stultifying and subverting
the principle of rule of law, which is firmly embeaeld in Namibia’s constitutionalism, and
the principle ofpacta sunt servandavhich, as | have said, is a factor of public pplihat

forms a part of our constitutional way of life.

[41] For all the above, in my judgment, | hold thiaé ' respondent cannot run away
from its obligation to sell all the 258 erven witha reasonable time and to ensure the
proclamation of Wlotzkasbaken as a township algbiwia reasonable time to enable the
implementation of that obligation; and so, therefan my judgment the®1respondent is
not entitled to lease the part of Wlotzkasbaker tha ' applicant's members have no

pre-emptive or renewability rights.
[42] The applicants have applied for interdictogyief, and they must, therefore, satisfy
me:

(@) that the right sought to be protected is clear, and

(b)  that there is an injury actually committed or rewduy apprehended, and



22

(c) that there is proof that there is no other satisfgcremedy available to
them.

(See PrestThe Law and Practice of Interdictpp 42-47 and the authorities there

cited; Joubert (ed.), THeaw of South AfricdFirst Issue) vol. 11: pp. 288-290 and

the authorities there cited, includiggtlogelo v Setlogelt®14 AD 221 at 227.)

[43] From all the facts and circumstances of ttlasecand conclusions | have reached
thereon above, | hold it established, on a prep@me of probability, that the right of the
applicants is clear; for, | have held above thatdpplicants have a right under the 2006
Agreement, namely, thaall the 258 erven will be sold and that not until tisatione, the
2006 Agreement does not permit tiéréspondent to lease any of the remainder of the
erven, i.e. the 148 or so sites. As | say, in g@head with the advert and leasing the 148
or so sites, the®1respondent is breaching the 2006 Agreement aréhijieviolating the
Court Order, and such wrongful conduct has theceffétaking away the applicants’ right

that has inured as a result of the 2006 Agreement.

[44] | have mentioned previously that the respondent has effectively put on hold the
process necessary for the proclamation of Wlotzkieesh as a township when not more
than three to four months remained to accompligh ékercise. Furthermore, thé 1
respondent has placed an advert inviting intereggdons to apply for leases of sites at
Wilotzkasbaken, and this was done some eight maoafties the 2006 Agreement was
concluded and made an Order of this Court, as sdate All this conduct and behaviour
on the part of the *irespondent would cumulatively make any reasonpétson in the
position of the applicants to reasonably apprehi@nay. Finally, is there any other
satisfactory remedy available to the applicantd®e d@pplicants say there is none. On all
the facts and circumstances of this case | thieketlis no adequate alternative remedy to

the interdict claimed. Indeed, this aspect wasreally contested by the respondents. It
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seems to me that the applicants have establisimed, lmlance of probabilities, that they
have no adequate alternative “legal remedyFreé State Gold Areas Ltd v Merriespruit

(Orange Free State) Gold Mining Co L1116 (2) SA 505 (W) at 518F)

[45] The result is that for all the above, | amisad that the applicants have made out
a case for the grant of the relief sought. | mitrefore, exercise my discretion in favour

of granting the interdictory relief as set outhe QOrder below.

[46] To the matter of costs. Mr. Smuts argued thaits conduct the *irespondent
flouted an Order of this Court and reneged on enms of the 2006 Agreement, and so this
behaviour justifiably warrants the censure of thaurt in the form of a special costs order;
that is, if the applicants succeed, costs shouldrbthe scale as between legal practitioner
and client, including costs of two instructed calndMs Machaka submitted that a special
costs order would not be justified. It was Mr. @aoszen’'s submission that if the
application failed, the applicants must be madeatp costs of the®irespondent, inclusive
of costs of instructing and two instructed counselrespectfully accept Ms Machaka’'s
submission that a special costs order is not jadtif In my view, it would not also not be
fair: the £' respondent’s conduct cannot be characterizeddatitzerate attempt to disobey
the Court Order. | do not think thé' tespondent should be censured to the extent of
awarding a special costs Order against it for raireg the 2006 Agreement, incorporating
the 2000 Agreement. That being the case, | anh@fvtew that an award of party and

party costs is adequate and fair.

[47] Inthe result, | make an Order in the follogiterms:
(1)  The F'respondent is directed to comply with the termthefAgreement of

Settlement concluded on 10 November 2006 and mad®rder of this



(2)

3)

(4)

(5)
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Court on 20 November 2006 (under case number (8382000, annexure

“B” to the founding affidavit of Martin Moeller ithis matter).

The T' respondent is interdicted and restrained fromingaerven in the
Wilotzkasbaken settlement pursuant to its invitatognadvert of 20 July
2007 (Annexure “F” to the founding affidavit) or lsyich similar invitation

by advert or any other means to that effect.

Save as authorized by, and subject to, the Agreeaie®ettlement referred
to in par. (1) of this Order, theTespondent is interdicted and restrained
from leasing, or advertising an intention to do exwen in accordance with
the layout plan (Annexure “C” of the founding a#idt) until the layout
plan has been duly amended and the township pnoethi which would

give rise to the establishment of those erven.

Save as authorized by, and subject to, the Agreeaie®ettlement referred
to in par. (1) of this Order, the'¥espondent is interdicted and restrained
from leasing the erven to be established beforeptioelamation of the
township of Wlotzkasbaken, by reason of tAerdspondent’s agreement to
sell same, as set out in the Agreement of Settleneégrred to in par. (1) of

this Order.

The £ 2™ and ¥ respondents must, jointly and severally, pay the
applicants’ costs on party and party scale, inclgdiosts of two instructed

counsel.

Parker, J
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