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Summary: Two accused persons charged with Housebreaking with intent to steal

and theft,  were convicted and sentenced to  a suspended sentence.  However,  the

condition  for  the  suspension  of  the  sentence  was  incompetent  in  law,  therefore,

corrected on review by substituting the sentence imposed with a competent sentence.

NOT REPORTABLE
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ORDER

(a) The conviction for both accused is confirmed.

(b) The sentence imposed by the magistrate is set aside and substituted with the

following sentence:

‘Six  (6)  months  imprisonment  wholly  suspended  for  three  (3)  years  on  condition

accused is not convicted of Housebreaking with intent to steal and theft committed

during the period of suspension.’

(c) The sentence is backdated to 05 July 2018.

REVIEW JUDGMENT

UNENGU, AJ (NDAUENDAPO, J concurring):

[1] This review matter was submitted for automatic review by the magistrate sitting

at the Rundu Magistrate’s Court.

[2] The two accused persons in the matter who conducted their own defence were

charged with and convicted of Housebreaking with the intent to steal and theft and

sentenced as follows:

‘Six (6) months imprisonment wholly suspended for 3 years on condition accused is

not convinced of Housebreaking and theft committed during the period of suspension.’

[3] Apart from the fact the word “convicted” was wrongly typed as “convinced” on

the review sheet, the crime the two accused were prohibited or not allowed to commit

during the period of suspension, namely “Housebreaking and theft” is not a crime in

law.
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[4] That being the case and because of the above-mentioned error, I addressed a

query to the presiding magistrate as to whether the condition for the suspension of the

sentence was competent in law. In response, the query the principal magistrate for

Rundu responded that the magistrate who presided over the matter has since returned

to her country of origin, therefore, could not respond to the query.

[5] Be that as it may, the error in the sentence will be corrected by substituting it

with a competent condition of suspension. The conviction in respect of both accused is

in order and will be confirmed.

[6] Consequently the following order is made:

(a) The conviction for both accused is confirmed.

(b) The sentence imposed by the magistrate is set aside and substituted with the

following sentence:

‘Six  (6)  months  imprisonment  wholly  suspended  for  three  (3)  years  on  condition

accused is not convicted of Housebreaking with intent to steal and theft committed

during the period of suspension.’

(c) The sentence is backdated to 05 July 2018.
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