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The order:

The conviction and sentence are set aside and replaced with the following:

The  accused  is  convicted  of  the  offence  of  housebreaking  with  intent  to  steal  and

sentenced to 18 months’ imprisonment of which nine months are suspended for a period

of five years on condition that accused is not convicted of housebreaking with intent to

steal and theft, committed during the period of suspension.

Reasons for order:

SHIVUTE J ( JANUARY J concurring):

[1]     This matter was referred to this court on automatic review in terms of section 302(1)

of the Criminal Procedure Act (the CPA). 

[2]     The accused was charged with the offence of housebreaking with intent to commit

an offence unknown to the State.
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[3]     The accused person pleaded guilty to the charge and the magistrate proceeded to

question him in terms of the provisions of section 112(1)(b) of the CPA. Subsequently, he

was  convicted  of  housebreaking  with  intent  to  steal  and  theft  and  sentenced  to  24

months’ imprisonment of which 12 months are suspended for a period of five years on

condition that accused person is not convicted of housebreaking with intent to steal and

theft, committed during the period of suspension.

[4]     I directed a query to the magistrate to enquire why the accused was convicted of

housebreaking with intent to steal and theft instead of housebreaking with intent to steal.

[5]    The  magistrate  conceded  that  he  should  have  convicted  the  accused  of

housebreaking with intent to steal.

[6]      The offence of housebreaking with intent to steal and theft was not proven as the

accused did not take anything from the premises although he had the intention to steal,

he was caught before he could leave with anything from the premises. Thus the accused

was wrongly convicted. The conviction on housebreaking with intent to steal and theft will

be set aside and substituted with housebreaking with intent to steal. 

[7]     In the result, it is ordered;

The conviction and sentence are set aside and replaced with the following:

The  accused  is  convicted  of  the  offence  of  housebreaking  with  intent  to  steal  and

sentenced to 18 months’ imprisonment of which nine months are suspended for a period

of five years on condition that accused person is not convicted of housebreaking with

intent to steal and theft, committed during the period of suspension.
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