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Flynote:  Special plea – jurisdiction – civil  matters to be heard – in the high court –

restricted by statute – Labour Court has jurisdiction – special plea upheld.

Summary:  The plaintiffs  approached the  high  court  after  an  alleged breach of  the

employment contract, in that the defendants were failing and or refusing to pay out their

accrued leave days. The first and second defendant transferred all personnel in their

employ over to the third defendant. The plaintiffs had prior to approaching the high court

referred their matter to the Labour Commissioners office, the arbitrator declined to hear

the matter as they referred the matter late in terms of the Labour Act 11 of 2007. The

plaintiffs  now seek direct  access to  the High Court  (sitting as the High Court).  The

defendants raised a special pleas on jurisdiction.

Held: This Court (sitting as the High Court) has no jurisdiction to determine a matter that

falls in the ambit of s 117(1) (d), (g), (h), (i) and s 23 of the Labour Act 11 of 2007.

Held:  The second and third defendants special pleas are upheld.

______________________________________________________________________

                                                            ORDER

______________________________________________________________________

1. The second and third defendants special pleas are upheld;

2. This Court (sitting as the High Court) has no jurisdiction to determine a matter

that falls in the ambit of s 117(1) (d), (g), (h), (i) and s 23 of the Labour Act 11 of

2007;

3. The plaintiffs are ordered to pay the costs of the second and third defendants.

______________________________________________________________________

                                                         JUDGMENT

______________________________________________________________________

DIERGAARDT AJ:
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Introduction

[1] At issue in this ruling is a special plea to jurisdiction is raised by the second and

third defendants. The first defendant according to record no longer exist, but is cited for

completeness. The court is accordingly called upon to decide whether or not the said

pleas, have merit.

Background

[2] I  briefly  outline  the  facts  that  give  rise  to  this  defence,  as  appears  from the

papers. I do so in order to place all the issues that arise, into proper perspective so as

to  conduce  to  a  full  and  proper  understanding  of  the  court’s  decision  in  the  final

analysis.

[3] This matter originated from a dispute that occurred between the plaintiffs and the

first and second defendants.

[4] The said dispute is a dispute regarding the non-payment of accrued leave days

due and payable to the plaintiffs in terms of their employment with the first and second

defendants and in addition, in terms of section 23 of the Labour Act, 2007 (Act No. 11 of

2007).

[5] During the period between 6 June 1990 and 30 June 2015, the Plaintiffs and the

1st Defendant entered into an oral/written employment agreement/contract, in respect of

their  employment  at  the  hospital  (Onandjokwe  Intermediate  Hospital)  as  nurses,

cleaners, labourers, pharmacists and technical assistants.

[6] The plaintiffs’ dispute/complain of non-payment of accrued leave days arose on

18 July 2015, when the plaintiffs’ contracts of employment with the first and second

defendants was terminated. This was not a termination in the ordinary sense of the

word,  there  was  a  substitution  of  employer.  The  plaintiffs  transitioned  into  the

employment of the third defendant. This was well after the Labour Act, Act No. 11 of

2007 was implemented and brought into effect.
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[7] Some of the Plaintiffs then referred a labour dispute/complaint with the Office of

the Labour Commissioner on 12 September 2016 under the case, NROS 123-16: Hilma

Nambanza and 5 others v Onandjokwe Intermediate Hospital.

[8] Upon receiving the form LC 21, the Labour Commissioner then sent a notice of

dismissal and / or struck from the roll the matter for the following reason:

‘8.1 lack of jurisdiction

8.2 other (specify): The case has prescribe because the dispute arose on 18 July

2015 and it was received in our office in Windhoek on 19 July 2016. Therefore, I

have no jurisdiction to hear this matter.’

[9] The Labour Commissioner’s decision to strike the case, NROS 123-16;  Hilma

Nambanza and 5 others v Onandjokwe Intermediate Hospital  was never appealed or

reviewed in the Labour Court or any other court.

[10] The Plaintiffs, in this matter brought an action before the this Honourable Court

against the Defendants, claiming amongst others, a breach of the contractual and/or

statutory obligations by the defendants by  inter alia, refusing and/or failing to pay the

respective plaintiffs’ accrued leave days, despite demand.

The plaintiffs’ claim

[11] The  plaintiffs’  in  this  matter  brought  an  action  before  this  court  against  the

defendant claiming breach of the contractual and or statutory obligations in that the

defendants  are  failing  and  or  refusing  to  pay  the  plaintiffs  their  accrued  leave,

alternatively damages. In the further alternative, seek for the third defendant to “register

and  record  the  plaintiffs  leave  day[s]  accrued  in  respect  of  their  employment  with

Onandjokwe Hospital [Lutheran Medical Services]”.

The special pleas
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[12] The second and defendant filed special pleas to the claim in that the High Court

has no jurisdiction to determine the matter, as it is governed by the Labour Act, 11 of

2007.  The  defendants  in  their  heads  of  argument  submit  that  the  plaintiffs  claim

emanates from an employment contract and it is therefore a labour case which falls to

be  determined  by  the  Labour  Commissioner.  Mr  Mutorwa  appeared  for  the  third

defendant in submissions advanced that it was also not sound for the plaintiffs to have

their matter determined piecemeal. 

[13] Plaintiffs in their heads of argument submit that the High Court’s jurisdiction is not

ousted by the provisions of the Labour Act, 11 of 2007. Mr Nekwaya, counsel for the

Plaitiffs  argues  that  the  High  Court  has  inherent  jurisdiction  to  determine  the  relief

claimed by the plaintiffs, and further that the Labour Court does not adjudicate and grant

the  remedy the plaintiffs  are  seeking.  He opines that  the  plaintiffs  can tap into  the

reservoir  of  power  held  by  the  High  Court  as  it  is  a  constitutional  entitlement.  Mr

Nekwaya submitted that a statute that negates the constitutions inherent jurisdiction

does not apply, I do not agree with this view.

[14] There  is  no  doubt  that  the  plaintiffs  claim  arises  out  of  an  employer  and

employee relationship,  it  also  appears  that  the employer  and employee relationship

between  the  plaintiffs  and  third  defendant  continues.  The  Labour  Act,  11  of  2007

regulates basic conditions of employment, including accrued leave and the labour court

has exclusive jurisdiction thereto in terms of s 117(1) which reads:

‘Jurisdiction of the Labour Court

117. (1) The Labour Court has exclusive jurisdiction to -

(a) determine appeals from -

(i) decisions of the Labour Commissioner made in terms of this Act;

(ii) arbitration tribunals’ awards, in terms of section 89; and

 (iii) compliance orders issued in terms of section 126.
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(b) review -

(i) arbitration tribunals’ awards in terms of this Act; and

(ii) decisions of the Minister, the Permanent Secretary, the Labour

Commissioner or any other body or official in terms of -

(aa) this Act; or

(bb) any other Act relating to labour or employment for which the Minister

is responsible;

(c) review, despite any other provision of any Act, any decision of any body or official

provided for in terms of any other Act, if the decision concerns a matter within the

scope of this Act;

(d) grant a declaratory order in respect of any provision of this Act, a collective

agreement, contract of employment or wage order, provided that the declaratory

order is the only relief sought;

(e) to grant urgent relief including an urgent interdict pending resolution of a dispute

in terms of Chapter 8;

(f) to grant an order to enforce an arbitration agreement;

(g) determine any other matter which it is empowered to hear and determine in term of 

this Act;

(h) make an order which the circumstances may require in order to give effect to the

objects of this Act;

(i) generally deal with all matters necessary or incidental to its functions under this

Act concerning any labour matter, whether or not governed by the provisions of

this Act, any other law or the common law.’
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[15] Not only does the Labour Court have jurisdiction over the matters aforesaid, the

arbitrator in terms of s 86(15) may make an order inclusive of the following:

‘(a) an interdict;

 (b) an order directing the performance of any act that will remedy a wrong; 

(c) a declaratory order; 

(d) an order of reinstatement of an employee; 

(e) an award of compensation; and

 (f) subject to subsection (16), an order for costs.’

[16] I am of the view that the only issue the court is called upon to decide is whether

the relief sought by the applicant falls within the category of remedies where the High

Court is excluded. 

[17] I  agree with this deduction by Damaseb JP in the matter of  Katjiuanjo v The

Municipal Council of the Municipality of Windhoek (I 2987/2013) [2014] NAHCMD 311

(21 October 2014) that ‘For the High Court not to entertain a matter, it must be clear that the

original and unlimited jurisdiction it enjoys under Article 80 of the Constitution and s 16 of the

High Court Act has been excluded by the legislature in the clearest terms.’ This cannot be said

to be unconstitutional, and cannot further be said the doors of the high court have been

closed to a litigant when an appropriate forum such as one finds under the Labour Act

exists. In Katjiuanjo supra at p 10  Damaseb JP goes on to say ‘…Where a forum other

than the High Court has been given jurisdiction, the inquiry is not so much about whether that

forum is the more convenient or suitable forum but whether the legislature in express language

intended to exclude the jurisdiction of the High Court.’ 

[18] The high  court  in  Katjiuanjo  assumed jurisdiction,  in  aforesaid matter  plaintiff

sought relief for specific performance as a result of a repudiation of some terms and

conditions of employment, they sought damages for underpayments and benefits. The

facts of that case are distinguishable from the current matter as the plaintiffs rely on

benefits conferred by section 23 of the Labour Act, 11 of 2007. Is this also the very

reason that they correctly approached the Labour Commissioner in the first instance,

albeit late.
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[19] Section 86(15) empowers the arbitrator to direct the performance of any act that

will remedy any wrong. Remedy a wrong. I submit that such powers is bestowed onto

the Labour court. 

[20] The issue that surfaces now is the fact that the plaintiffs were not satisfied with

the Labour Commissioners decision and seek recourse in the High Court to enter the

claim that was not entertained by the Labour Commissioner.

[21] I am also of the opinion that for the reasons I have outlined previously s 117 (1)

is not in conflict with s 2 of the High Court Act; a fortiori, since the Labour Court is a

division of the High Court. Section 2 reads:

‘The High Court shall have jurisdiction to hear and to determine all matters which may be

conferred or imposed upon it by this Act (i.e. the High Court Act) or the Namibian Constitution or

any other law.’

[22] Parker J expressed himself regarding inherent jurisdiction of the High Court in

the cases of  Shikwetepo vs Khomas Regional Council and other  (A 364/2008) [2008]

NAHC (24 December 2008) he states at para 9:

‘It follows that in my opinion the “inherent” jurisdiction of the High Court to review acts of

administrative bodies and administrative officials flow logically, i.e. “inherently”, from the ultra

vires doctrine whose object is the control of governmental action or, indeed, inaction; but not

“inherited” from Roman-Dutch law. That is the meaning and signification of the term “inherent”

jurisdiction in the context of judicial review by the High Court of acts of administrative bodies

and administrative officials; and that is the meaning that is apropos and relevant to the issue at

hand in the present matter. But to use the term “inherent” jurisdiction at large, without reference

to any particular aspect of any particular law, is, with respect, meaningless, empty and otiose.’

[23] He further interprets in para 17, section 117(1) (c) of the Labour Act   ‘I pass to

interpret and apply s 117 (1) (c) of the Labour Act 2007 which provides:
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The Labour Court has exclusive jurisdiction to –

(c) review, despite any other provision of any Act, any decision of anybody or official provided

for in terms of any other Act, if  the decision concerns a matter within the scope of this Act;

… [My emphasis]’

[24] Parker J further in para [21] continues ‘what s 117 (1) (c) has done – in essence – is

that it has created a division of the High Court which is the only forum that has the jurisdiction –

and it shares that jurisdiction with no other Court – to review acts of administrative bodies and

administrative officials so long as such acts concern matters within the scope of the Labour Act,

2007.’

[25] In para 22 ‘The applicant is neither permitted nor entitled to go forum-shopping.’

[26] I concur with my brother that section 115 of the Labour court creates the Labour

Court as a division of the High Court and vested it with the exclusive and specialised

jurisdiction  to  deal  with  all  matters  necessary  and  incidental  to  its  functions  under

section 117.

[27] I am in agreement that according to s 117 (1) of the Labour Act 2007, the Labour

Court has exclusive jurisdiction  to review, despite any other provision of any Act, any

decision of anybody or official provided for in terms of any other Act, if the decision

concerns a matter within the scope of this Act.

[28] I am of the view that the High Court cannot entertain a matter that falls under

section 117. It purely falls under the jurisdiction n of the Labour Court. 

[29] For the conclusions, the only reasonable and inexorable final conclusion that I

can make judicially is that the plaintiffs present claim is caught within the purview of the

Labour Act 2007; and so item 15 (2) of the Labour Act, 2007 must most certainly apply

to it. I further direct my attention to s 18 (1) of the repealed Labour Act 1992 which

reads:

‘Jurisdiction and powers of Labour Court
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18. (1) The Labour Court shall have exclusive jurisdiction –

(a) to hear and determine –

i. any appeal from any district labour court;

ii. any appeal noted in terms of section 54 (4), 68 (7), 70 (6), 95 (4), 100 (2) or 114

(6);’

[30] It  follows that  the  second and third  defendants  special  pleas challenging the

jurisdiction of this Court, sitting as the High Court, succeeds.

[31] In the result, I make the following orders:

1. The second and third defendants special pleas are upheld;

2. This Court (sitting as the High Court) has no jurisdiction to determine a  

matter that falls in the ambit of s 117(1) (d), (g), (h), (i) and s 23 of

the Labour Act 11 of 2007;

3. The plaintiffs are ordered to pay the costs of the second and third 

defendants.

______________

A DIERGAARDT

ACTING JUDGE
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Instructed by Samuel & Company, Ongwediva

For the First Defendant: No appearance

For the Second Defendant: No appearance

For the Third Defendant: Mr N Mutorwa

Of Government Attorneys, Windhoek
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