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RULING (Ex Tempore)

GEIER AJ:  [1] In the circumstances of this matter, it is clear, or the parties are in

agreement that the Appeal has lapsed and that it should therefore be removed from

the roll.

[2] The only issue before the Court this morning is the question of costs. In terms of

the Labour Act, a costs order can only be made if a party is found to be frivolous and

vexatious.

[3] In the present circumstances, it would appear that this matter was set down for



hearing in September last year. Appellant thereafter duly filed Heads of Argument on

the 17th of February, to which the Respondent then filed its heads on the 25th of

February. That was shortly before the date of set down which was the 4th of March

2011. In the Respondent's Heads of Argument, the crisp point was taken that the

appeal had lapsed for failure of having prosecuted it within the required time.

[4] There is nothing before me that indicates that Appellant was aware before that

time that  this  appeal  had lapsed and that  the further  prosecution  thereof  or  the

purported prosecution thereof, was therefore done in a frivolous or vexatious manner.

[5] Furthermore,  Mr Dicks refers me to Rule 17(16)(b) of the Rules of the Labour

Court, in terms of which it would have become incumbent on the respondent to have

disclosed the reasons for opposing the appeal in terms of the Rule. This was not done.

Because this avenue was not utilized the fact that the appeal had lapsed, was not

drawn to the Appellant's attention much earlier.

[6] In the circumstances and on the information available and evidence before this

Court, a case for a costs order has not been made out and I accordingly decline to

make such Order.

[7] The matter is hereby removed from the roll.
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